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APRIL TERM, 1930. 


No. 5222 

WILMER D. ZIKKLE, Appellant, 

vs. 

ADELAIDE II. DALY, Otherwise Known as 
ADELAIDE II. COOK. 


BRIEF OF APPELLANT. 


Statement of Facts. 

Appellant (plaintiff below) sued appellee jY>r 
two thousand seven hundred twenty-five and 30/100 
($2,725.39) dollars, with interest at seven (7%) ]|>er 
cent from November 23, 1927, representing balance cjlue 
on promissory note for thirty-five hundred ($3,500.(1)0) 
dollars, secured bv second deed of trust, under which 
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foreclosure proceedings were had, and net proceeds of 
sale duly credited (R. 1-3). Plaintiff below claimed 
to have purchased this note at a discount of twenty- 
live per cent. 

Appellee pleaded that appellant had not purchased 
the note but had made a loan at usurious interest; that 
the note in suit was given for money loaned by ap¬ 
pellant, but that appellant had not advanced the sum 
represented by the face of the note, but had first de¬ 
ducted a commission for making the loan and also had 
required payment of interest upon the apparent prin¬ 
cipal at the rate of seven per cent. Appellee contended 
that appellant, therefore, forfeited all interest, includ¬ 
ing the bonus or commission, and also one-fourth of the 
principal, basing the latter claim upon the provisions 
of the Act of Congress approved February 4, 1913, 
commonly known as the 4 ‘Loan Shark Law” (R. 8-9 j. 

Replication was filed to this plea, in which appellant 
denied that the transaction was a loan, and that he 
charged anvi bonus or commission as alleged in the 
plea (R. 11-12). 

The Court, in his charge to the jury, instructed them 
that if they found from the evidence that plaintiff, in 
fact, purchased the note as contended by him, then he 
was entitled to a verdict for the amount claimed in the 
declaration, but that if they found that the transaction 
was a loan of money by plaintiff to defendant, such 
loan was usurious, and plaintiff was entitled only to 
recover any balance remaining unpaid, after crediting 
all payments: received by plaintiff, whether made on 
account of interest or principal, and if the jury found 


the transaction between plaintiff and defendant to have 
been a loan, then they should also deduct a sum equal to 
one-fourth of the money actually loaned, as forfeited to 
defendant under the provisions of said “Loan Shark 
Law” (R. 17). 

Upon the issues of fact as to whether plaintiff had 
purchased the note in the open market at a discount, or 
had made a loan to defendant and attempted to dip- 
guise tlie real nature of the transaction, the jury found 
against appellant, and returned a verdict for plaintiff 
in the sum of nine hundred fortv-six and 23/100 
($946.23) dollars (R. 12), which was arrived at as fol¬ 
lows: From tlie face of the note of $3,500.00, the dis¬ 
count of twenty-five per cent, amounting to $875.00, 
was deducted, leaving a balance of $2,625.00. FroJn 
this amount, one-fourth, or $656.25, was deducted, pur¬ 
suant to the instruction of the Court with reference t|o 
a forfeiture under the “Loan Shark Law”; payments 
made as interest, but credited to principal, amounting 
to $248.91, and payments made on account of prin¬ 
cipal, aggregating $773.61, were also deducted, or an 
aggregate of $1,678.77, which, deducted from $2,625.0(), 
leaves $946.23, the amount of the verdict. 

Counsel for appellant objected to the charge of tl 
Court in so far as the same directed the jury to deduct 
one-fourth of the principal sum, in the event they foui^d 
the transaction to be usurious, in accordance with tlie 
provisions of the “Loan Shark Law”, upon the grounjd 
that said Act of Congress had no application to tlje 
transaction between plaintiff and defendant, but i[s 
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intended merely to regulate the business of making 
small loans upon security, in which business plaintiff 
was not engaged. Counsel for plaintiff also moved 
the Court to modify his charge in accordance with 
said objection, but the Court declined so to do and over¬ 
ruled said objection, to which counsel for plaintiff duly 
excepted, and also excepted to said portion of the 
charge (R. 17-18). 

The testimony shows that plaintiff is a lawyer, re¬ 
sides in Xew York Citv, and occasionallv makes in- 
vestments in the purchase of second-trust notes se¬ 
cured upon real estate in Washington. Xo other testi¬ 
mony upon this point was offered (R. 15). 

From the verdict and judgment, plaintiff has ap¬ 
pealed to this Court and the point to be decided is 
whether plaintiff, whom the evidence discloses to have 
been a lawyer, occasionally investing in the purchase 
of second-trust notes, is subject to the provisions of 
the Act of Congress approved February 4, 1913, en¬ 
titled “An Act to regulate the business of loaning of 
money on security of any kind by persons, firms and 
corporations, other than national banks, licensed bank¬ 
ers, trust companies, savings banks, building and loan 
associations, and real-estate brokers in the District of 
Columbia”, otherwise known as the “Loan Shark 
Law ’ \ 

Assignments of Error. 

1. The Court committed error in charging the jury 
that, in the event they found the transaction between 
plaintiff and defendant to have been a loan, rather 
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than the sale and purchase of a note, plaintiff for¬ 
feited to defendant a sum of money, to be deducted 
from the amount due for principal, equal to one-fourth 
of the principal sum, as provided in the Act of Con¬ 
gress approved February 4, 1913, entitled 4 4 An Act to 
regulate the business of loaning money on security of 
any kind by persons, firms and corporations other thait 
national banks, licensed bankers, trust companies, sa\ 
ings banks, building and loan associations, and real 
estate brokers in the District of Columbia.’’ 


2. The Court committed error in ruling, over objec¬ 
tion and exception of counsel for plaintiff, that in the 
event the jury found the transaction between plaintiff 
and defendant to have been a loan, rather than the 
sale and purchase of a note, plaintiff forfeited to de¬ 
fendant a sum of monev to be deducted from the 

%/ 

amount due for principal, equal to one-fourth of th^ 
principal sum, as provided in the Act of Congress ap¬ 
proved February 4, 1913, entitled 4 4 An Act to regulate 
the business of loaning monev on security of any kind 
by persons, firms and corporations other than national 
banks, licensed bankers, trust companies, saving^ 
banks, building and loan associations, and real estate 
brokers in the District of Columbia.” 

ARGUMENT. j 

Upon the statement of facts, it sufficiently appears 
that the testimony is conclusive that appellant is not} 
engaged in the money-lending business, but occasionally} 
makes investments in second trusts. The Act of Conj 
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gress approved February 4, 1913 (37 St. L. 657; D. C. 
Code page 572) provides a license tax for all persons, 
firms, etc. (other than those excepted by the Act), and 
makes it unlawful, without a license “to engage in the 
District of Columbia in the business of loaning money 
upon which a rate of interest greater than 6 per centum 
per annum is charged on any security of any kind, di¬ 
rect or collateral,’’ etc. It would appear unnecessary 
to argue that appellant is not engaged ‘in the District 
of Columbia in the business of loaning money”, within 
the purview of said Act of Congress. 

Our assignments of error are both directed to this 
proposition imd to the application by the Court of the 
provisions of the aforesaid Act of Congress to this 
case. 

This Court has dealt with this statute in Reagan vs. 
District of Columbia, 41 App. I). C. 409, in which the 
Court said (page 412): 


“This is not a usury statute as applied to the 
regulation of interest charges for the use of 
money in legitimate commercial transactions, 
but an Act licensing, under limitations and re¬ 
strictions, the loaning of money in small sums 
upon personal security.” 


The Court also said (page 413): 

“The Act, as above suggested, is not intended 
to regulate the rate of interest to be charged 
generally in the legitimate business of loaning 
monev in this District, but to regulate interest 
rates in the loaning of small sums of money, 
which had heretofore been conducted in such a 
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manner as to impose grevious burdens upon a 
class oi* persons least able to bear them.” 

In Chew vs. District of Columbia, 42 App. D. C. 410, 
with reference to the same statute, the Court referred 
to and quoted with approval its previous opinion in 
the Reagan case. 

Both of the foregoing decisions were rendered in 
cases which came up from the Police Court on writ of 
error, but the language of the Court is so clear and 
unmistakable that there would appear to be no questioli 
of its applicability in the case at bar, and since thb 
appeal in the instant case was perfected, and the rec¬ 
ord tiled in this Court, its opinion has been handed 
down in the case of Von Rosen vs. Dean, 58 W. L. E. 
475, which we confidently assert to be conclusive of 
this appeal, and in which this Court held that the 
Act of Congress in question 4 4 was intended to apply 
only to persons making small loans upon personal se¬ 
curity, as shown by the fact that the amount of sucb 
loans is limited by the act to $200.00.” This Court 
held that loans such as the one involved in the case at 
bar are covered by the sections of the Code relating 
to usury (Secs. 1180 and 1181), and quoted with apl- 
proval from its opinion in the Reagan ease, suprdi 
that “This (the Loan Shark Law) is not a usury statr 
ute as applied to the regulation of interest charges for 
the use of money in legitimate commercial transactions^ 
but an Act licensing, under limitations and restricj 
tions, the loaning of money in small sums upon perj 
sonal security.” 
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It is submitted that the Court below committed re¬ 
versible error in its charge to the jury, directing them, 

in the event tliev found the transaction herein to be a 

* 

loan from plaintiff to defendant, to deduct from the 
amount due one-fourth of the principal of such loan, 
because of the provisions of the Act of Congress afore¬ 
said, and that the exceptions to said charge, and to the 
refusal of the Court to modify the same, as the same 
appear in the Bill of Exceptions (R. 17-18) were well 
taken. 

Respectfully submitted, 

P. H. MARSHALL, 
Attorney for Appellant. 
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Court of Appeals of the District of Columbia 


No. 5222. 

Wilmer D. Zirkle, Appellant, 

vs. 

Adelaide H. Daly, Otherwise Known, &c. 


a Supreme Court of the District of Columbi^. 

At Law. 

No. 74574. 

Wilmer D. Zirkle, Plaintiff, 
vs. 

Adelaide H. Daly, Otherwise Known as Adelaide JEL Cook, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Couft of the 
District of Columbia, at the City of Washington! in said 
District, at the times hereinafter mentioned, the following 
papers vrere filed and proceedings had in the abov^-entitled 
cause, to wit: 

1 Declaration. 

Filed January 3, 1928. ■ 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 74574. 

Wilmer D. Zirkle, Plaintiff, 
vs. 

Adelaide H. Daly, Otherwise Known as Adelaide H. Cook, 

Defendant. 

The plaintiff, Wilmer D. Zirkle, sues the defends,nt, Ade¬ 
laide H. Cook, who is otherwise known as Adelaide H. Daly, 

1—5222a 
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WILMER D. ZIRKLE VS. ADELAIDE H. DALY. 


for money payable by tlie defendant to the plaintiff, for 
that defendant, on, to wit, the 30th day of October, 1926, 
for value received, bv the name and stvle of Adelaide H. 
Cook, by her promissory note now overdue, promised to 
pay to the order of one Marie A. Wilson, the sum of Three 
thousand five hundred ($3,500.00) Dollars, with interest 
until paid at the rate of Seven (7%) per cent per annum; 
said principal and interest payable in monthly installments 
of Sixty-five ($65.00) Dollars (with the privilege of making 
larger payments in any amount), on the 30th day of each and 
every month after the date of said note, for a period of 
Thirty-five (35) months; each installment when so paid to 
be applied, first, to the payment of the interest on the 
amount of principal remaining unpaid, and the balance 
thereof credited to the principal, the entire balance or resi¬ 
due thereof to become due and payable on the 30th day of 
October, 1929. Thereafter, for value, said Marie A. Wilson 
indorsed said note without recourse, and delivered the same 
to plaintiff, who thereupon became, and still is, the legal 
holder and owner thereof. Certain payments upon 
2 the interest and principal due upon the promissory 
note aforesaid were made as set forth in the Par¬ 
ticulars of Demand hereto attached and made part hereof, 
and on, to wit, September 10, 1927, there remained due and 
unpaid upon the principal thereof the sum of Three thou¬ 
sand one hundred fifty-eight and 25/100 ($3,158.25) Dol¬ 
lars. Upon the date last aforesaid, default had been made 
in the payment of said promissory note, according to the 
tenor thereof and no further or other payments were made 
thereupon. The payment of said promissory note was se¬ 
cured by a certain second deed of trust, made and ac¬ 
knowledged by said defendant, on, to wit, October 30, 1926, 
and thereafter recorded in Liber 5858, at folio 491, one of 
the Land Eecords of the District of Columbia, in which 
said deed of trust it was provided that upon any default 
or failure being made in the promissory note aforesaid, or 
of any installment of principal or interest thereon, when 
and as the same should become due and payable, the trus¬ 
tees named in said deed of trust should have the power, and 
it should be their duty thereafter to sell certain real estate 
in said deed of trust prescribed, at public auction, and out 
of the net proceeds of such sale, to pay whatever might then 
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remain unpaid of said promissory note, whether the same 
should be due or not, and the interest thereon to date of 
payment, and said deed of trust provided that in the event 
of sale for default under said deed of trust, whatever might 
then remain unpaid of said promissory note shoul(l be and 
become immediately due and payable at the election of the 
holder thereof. Thereafter, on, to wit, November 23, 1927, 
the real estate described in said second deed of trust was 
sold at public auction by the trustees therein named, in ac¬ 
cordance with the terms and provisions of said deed of trust, 
for the snm of Seven hundred ($700.00) Dollars over an 
existing first trust then of record against said real 
3 estate, and the net proceeds of said sale at public 
auction, which were Four hundred seventy-seven and 
52/100 ($477.52) Dollars, were credited upon the interest 
then overdue and unpaid upon said promissory note, 
amounting to Forty-four and 66/100 ($44.66) Dollars, and 
the balance of said net proceeds, that is to say, the sum of 
Four hundred thirty-two and 86/100 ($432.86) Dollars, was 
credited upon the principal then due and owing ijpon the 
promissory note aforesaid, leaving a balance due thereon of 
Two thousand seven hundred twenty-five and 39/100 
($2,725.39) Dollars. ! 

Plaintiff has frequently demanded from defendant the 
payment of the balance due aforesaid, but defendant has 
failed to pay the same, or any part thereof, or anyj interest 
thereon. 

Wherefore plaintiff brings this suit, and claims to re¬ 
cover from defendant the sum of Two thousand sei'en hun¬ 
dred twenty-five and 39/100 ($2,725.39) Dollars, with inter¬ 
est thereon at Seven (7%) per cent per annum from the 
23rd day of November, 1927, according to the Particulars 
of Demand hereto annexed, besides costs of this suit. 

BELL, MARSHALL, RICE & 
CARMODY, 

By P. H. MARSHALL, 

Attorneys for Plaintiff. 
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Particulars of Demand. 

Copy of Note 

“Given as deferred purchase money for and secured by 
second deed of trust on Lot 162, Square 511, X. E. Ryon 
and Walter H. Robinson, Trustees. 

$3,500.00 Washington, D. C., October 30th, 1926. 

For value received, 1 promise to pay to the order of 
Marie A. Wilson, the sum of Three thousand five hundred 
($3500.00) Dollars, with interest until paid at the rate of 
7 per centum per annum. 

4 Said principal and interest payable in monthly in¬ 

stallments of Sixty-five ($65.00) Dollars (with the 
privilege of making larger payments in any amount), on 
the 30th day of each and every month after date for a pe¬ 
riod of thirty-five (35) months; each installment when so 
paid to be applied, first, to the payment of the interest on 
the amount of principal remaining unpaid, and the balance 
thereof credited to the principal, the entire balance or resi¬ 
due thereof to become due and payable on the 30th day of 
October, 1929. 

(S.) ADELAIDE H. COOK, 

1610 First St N. W. 

This is to certify that this is the note described in a Deed 
of Trust to the Trustees named hereon, and bearing even 
date herewith. Said Deed of Trust and note having been 
executed in mv presence. 

(S.) 


R. DALY, 
Notary Public. 
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Payments on account of above note, and interest, are 


acknowledged 

as follows: 







Balance 



Interest 

To 

prin- 

1927 


due. 

principal. 

cipal due. 

Feb. 

7 . 

.$61.25 

$3.75 

$3,496.25 

Mar. 

5 . 

. 20.39 

44.61 

3,451.64 

Apr. 

22. 

. 32.88 

97.12 

3,354.52 

May 

18 . 

. 17.95 

47.05 

3,306.47 

J une 

16 . 

. 18.00 

47.00 

3,259.47 

July 

30 . 

. 28.52 

36.48 

3,222.99 

Aug. 

4 . 

. 3.13 

61.87 

3,161.12 

Sept. 

10 . . . . 

. 22.13 

2.87 

3,158.25 




339.70 


On 

back of 

said note: 


i 


Pav to the order of W. D. Zirkle without recour 

MARIE A. WIL 


23, 1927, 


Dec. 13tl^, 1927. 

I 

$477.52 is hereby credited upon the within described 
note, being proceeds of sale by auction on Nov. 
under second trust. 

(S.) N. E. RYON, 

Trustee. 

(S.) WALTER H. ROBINSON, 

Trustee . 


|se to me. 
SON.” 


BELL, MARSHALL, RJCE & 
CARMODY, 

By P. H. MARSHALL, 

Attorneys for PVaintiff. 

5 State of New York, 

City of New York, ss: 

Wilmer D. Zirkle, being first duty sworn, on oath states 
that he is the person named as plaintiff in the caption 
hereof, and that he has a good cause against Adelaide H. 
Daly, who is otherwise known as Adelaide H. Cook, named 
as defendant in said caption, the facts constituting said 
cause of action being as follows: 

On, to wit, the 30th day of October, 1926, for value 
received, defendant, by the name and style of Adelaide H. 
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Cook, by her promissory note now overdue, promised to 
pay to the order of one Marie A. Wilson, the sum of Three 
thousand five hundred ($3,500.00) Dollars, with interest 
until paid at the rate of Seven (7 °/o) per cent per annum; 
said principal and interest payable in monthly installments 
of Sixty-five ($65.00) Dollars (with the privilege of making 
larger payments in any amount), on the 30th day of each 
and every month after the date of said note, for a period 
of Thirty-five (35) months; each installment when so paid 
to be applied, first, to the payment of the interest on the 
amount of the principal remaining unpaid, and the balance 
thereof credited to the principal, the entire balance or resi¬ 
due thereof to become due and payable on the 30th day of 
October, 1929. Thereafter, for value, said Marie A. Wilson 
indorsed said note without recourse, and delivered the same 
to affiant, who thereupon became, and still is, the legal 
holder and owner thereof. Certain payments upon the 
interest and principal due upon the promissory note afore¬ 
said were made as set forth in the Particulars of Demand 
hereto attached and made part hereof, and on, to wit, Sep¬ 
tember 10, 1927, there remained due and unpaid upon the 
principal thereof, the sum of Three thousand, one 
6 hundred fifty-eight and 25/100 ($3,158.25) Dollars. 

Upon the date last aforesaid, default had been made 
in the payment of said promissory note, according to the 
tenor thereof, and no further or other payments were made 
thereupon. The payment of said promissory note was 
secured by a certain second deed of trust, made and 
acknowledged by said defendant, on, to wit, October 30, 
1926, and thereafter recorded in Liber 5858, at folio 491, 
one of the Land Records of the District of Columbia, in 
which said deed of trust it was provided that upon any 
default or failure being made in the promissory note afore¬ 
said, or of any installment of principal or interest thereon, 
when and as the same should become due and payable, the 
trustees named in said deed of trust should have the power, 

and it should be their duty thereafter to sell certain real 

* 

estate in said deed of trust described, at public auction, 
and out of the net proceeds of such sale, to pay whatever 
might then remain unpaid of said promissory note, whether 
the same should be due or not, and the interest thereon to 
date of payment, and said deed of trust provided that in 
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the event of sale for default under said deed of trust, what¬ 
ever might then remain unpaid of said promissory note 
should be and become immediately due and payable at the 
election of the holder thereof. Thereafter, on^ to wit, 
November 23, 1927, the real estate described in said second 
deed of trust was sold at public auction by the trustees 
therein named, in accordance with the terms and provisions 
of said deed of trust, for the sum of Seven hundred 
($700.00) Dollars over an existing first trust then of record 
against said real estate, and the net proceeds of said sale 
at public auction, which were Four hundred seventy-seven 
and 52/100 ($477.52) Dollars, were credited upon the 
7 interest then overdue and unpaid upon said promis¬ 
sory note, amounting to Forty-four and 66/100 
($44.66) Dollars, and the balance of said net proceeds, that 
is to sav, the sum of Four hundred thirtv-two arid S6/100 
($432.S6) Dollars, was credited upon the principal then due 
and owing upon the promissory note aforesaid, leaving a 
balance due thereon of Two thousand seven hundred 
twenty-five and 39/100 ($2,725.39) Dollars. 

Affiant has frequently demanded from defendant the pay¬ 
ment of the balance due aforesaid, but defendant has failed 
to pay the same, or any part thereof, or any interest thereon. 

Wherefore affiant says that there is now justly due and 
owing from said Adelaide H. Daly, to this affiant, the full 
sum of Two thousand seven hundred twenty-five and 39/100 
($2,725.39) Dollars, with interest thereon at Seven (7%) 
per cent per annum from the 23rd of November, 1927, 
according to the particulars of demand hereto annexed, 
exclusive of all set offs and just grounds of defense, besides 
costs of this suit. 

W. D. ZIRKLE. 

i 

Subscribed and sworn to before me this SOtlj. day of 
December, A. D. 1927. j 

[seal.] ARTHUR L. NEWMAN, II, 

Notary Public in and for the Statelof 

New York, City of Neiti York. 

Notary Public, New York County. 

New York Co. Clerk’s #142, New York Co. Register’s 
#8174. 
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Certificate filed in Bronx Co. Clerk’s #22, Bronx Co. 
Register’s #2846, Kings Co. Clerk’s #66 Kings Co. Regis¬ 
ter’s #8111, Queens Co. Register’s #1377. 

Westchester County. 

Commission expires March 30, 1928. 

8 Plea, 

Filed February 15, 1928. 


Now comes the defendant, Adelaide H. Daly, otherwise 
known as Adelaide H. Cook, and for plea to the plaintiff’s 
declaration says:— That she is the person named as the 
defendant in the above entitled cause; that she is not in¬ 
debted to the plaintiff in the sum of $2,725.39, with interest 
as alleged in the plaintiff’s pleadings; that she has a good 
defense to a greater portion of the plaintiff’s claim, said 
defense is based on the following facts:— The defendant 
admits having executed the note and deed of trust referred 
to in the pleadings; admits that the plaintiff was and is 
the legal holder thereof, admits default has been made in 
tlie payment of said promissory note, admits the sale by 
the trustees under the deed of trust securing said note. 

Affiant further says that the note described in this suit 
and referred to hereinabove is usurious and was not given 
as a deferred purchase price for the property known as lot 
162 in Square 551 in the District of Columbia as set out in 
tlie copy of the note in the plaintiff’s Bill of Particulars, 
but states that the facts concerning the loan which is repre¬ 
sented by the note referred to in the plaintiff’s suit are as 
follows: That for a long time prior to October 30, 1926, 
the day this defendant executed the note referred to in 
these pleadings the defendant was the owner in fee simple 
of premises known as lot 162 in Square 551 in the District 
of Columbia, more fully described in the Deed of Trust 
referred to in the plaintiff’s pleadings; and that about this 
time and while thei defendant was still the owner of the 
property described herein, she negotiated with the 
9 plaintiff herein, Wilmer D. Zirkle, for a loan on said 
property in the sum of $3,500.00 and that as a pre- 
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requisite to securing the loan she was required by the said 
Wilmer D. Zirkle to execute the said note and deed of 
trust referred to in the plaintiff's pleadings and that the 
note was made payable to Mary A. Wilson as a straw party; 
said Mary A. Wilson did not have any interest in the loan 
whatsoever and did not pay any of the money involved in 
this loan and merely acted as a straw party in said trans¬ 
action for the purpose of endorsing said note over to the 
plaintiff herein; and that on or about the 9th day of No¬ 
vember, 1926, this defendant was paid the sum of $2,450.00 
less certain title charges and other expenses. 

This defendant charges and avers that the difference 
between $3,500.00, the face of the note and the sum of 
$2,450.00, the amount paid by the plaintiff to the defendant 
on account of said loan, that is, to wit, $1,050.00 waj? charged 
this defendant by the plaintiff herein as a commission or 
bonus but as a matter of fact this defendant claims the 
same to be additional interest to the interest charged in 
the note itself and amounts to more that 1 per j cent per 
month on the actual amount of the loan which bopus, com¬ 
mission and interest amounts to usury. 

Wherefore this defendant says that under tlie act of 
Congress passed February 4, 1913, Section 5, thej plaintiff 
herein should forfeit all interest so contracted fbr or re¬ 
ceived; and in addition thereto should forfeit to| the bor¬ 
rower a sum of money to be deducted from the amount ac¬ 
tually due for principal equal to one-fourth the principal 
sum. 

J. L. KRUPSA^V, 
Attorney for Defendant. 


10 

# 


Affidavit of Defense . 

# # # * # 


* 


District of Columbia, ss : 

Adelaide H. Daly being first duly sworn on oath deposes 
and says that she is the person named as the defendant in 
the above entitled cause; that she is not indebted to the 
plaintiff in the sum of $2,725.39, with interest as alleged 
in the plaintiff’s pleadings; that she has a good defense to 
a greater portion of the plaintiff’s claim, said defense is 
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based on the following facts: The defendant admits having 
executed the note and deed of trust referred to in the 
pleadings, admits that the plaintiff was and is the legal 
holder thereof, admits default has been made in the pay¬ 
ment of said promissory note, admits the sale by the 
trustees under the deed of trust securing said note. 

Affiant further says that the note described in this suit 
and referred to hereinabove is usurious and as not given 
as a deferred purchase price for the property known as 
lot Kill in Square 551 in the District of Columbia as set 
out in the copy of the note in the plaintiff’s Bill of Partic¬ 
ulars, but states that the facts concerning the loan which 
is represented by the note referred to in the plaintiff’s 
suit are as follows: That for a long time prior to October 
30, 1926, the dav this defendant executed the note referred 
to in these pleadings the defendant as the owner in fee 
simple of premises known as lot 162 in Square 551 in the 
District of Columbia, more fully described in the deed of 
trust referred to in the plaintiff’s pleadings; and that about 
this time and while the defendant was still the owner of 
the property! described herein, she negotiated with 
11 the plaintiff herein, Wilmer D. Zirkle, for a long on 
said property in the sum of $3,500.00 and that as a 
prerequisite to securing the loan she was required by the 
said Wilmer D. Zirkle to execute the said note and deed 
of trust referred to in the plaintiff’s pleadings' and that 
the note was made payable to Mary A. Wilson as a straw 
partv: said Marv A. Wilson did not have anv interest in 
the loan whatsoever and did not pay any of the money in¬ 
volved in this loan and merely acted as a straw party in 
said transaction for the purpose of endorsing said note 
over to the plaintiff herein; and that on or about the 9th 
day of November, 1926, this defendant was paid the sum 
of $2,450.00 less certain title charges and other expenses. 

This defendant charges and avers that the difference 
between $3,500.00, the face of the note and the sum of $2,- 
450.00, the amount paid by the plaintiff to the defendant 
on account of said loan, that is, to wit, $1,050.00 was 
charged this defendant by the plaintiff herein as a commis¬ 
sion or bonus but as a matter of fact this defendant claims 
the same to be additional interest to the interest charged 
in the note itself and amounts to more than 1 per cent 
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je act of 


per month on the actual amount of the loan whiqh bonus, 
commission and interest amounts to usury. 

Wherefore this defendant savs that under th 

*' . i 

Congress passed February 4, 1913, Section 5, the plaintiff 
herein should forfeit all interest so contracted for or re¬ 
ceived; and in addition thereto should forfeit to the bor¬ 
rower a sum of money to be deducted from the amount ac¬ 
tually due for principal equal to one-fourth the principal 
sum. 

ADELAIDE II. Tf)ALY. 

I 
| 

Subscribed and sworn to before me this ^6 dav of 
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January, 1928. 
[seal.] 




EDWARD A. BAKEjR, 

Notary Pub lid D. C. 


Replication. 

Filed Februarv 27, 1928. 


* 


* 


* 


& 


The plaintiff, Wilmer 1). Zirkle, for replication to the 
plea of defendant herein, says that he denies that the note 
in.said plea mentioned is usurious; plaintiff further denies 
that defendant negotiated with plaintiff for a loan, as in 
said plea set forth: plaintiff is without knowledge as to 
whether Mary A. Wilson, in said plea mentioned, was a 
straw party to the transaction therein described, although 
from information received by plaintiff subsequent to the 
purchase by him of the note aforesaid, he is now of the 
opinion that said Mary A. Wilson was probably a straw 
party. Plaintiff expressly denies that he ever charged de¬ 
fendant the sum of One thousand fifty ($10.10.00) [Dollars, 
or any other amount, as a commission or bonus, as in said 
plea alleged, and states that he purchased the promissory 
note described in the declaration, and did not make anv 

* v 

loan to the plaintiff, and that said note was represented to 
him as having been executed by plaintiff in connecti on with 
the purchase by her of the real estate in said plea men¬ 
tioned, and secured by second deed of trust upon said real 
estate: and plaintiff expressly denies that he evei^ agreed 
to, or did, lend to the plaintiff any money, upon! the se- 
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curity of said promissory note and deed of trust se¬ 
curing the pavment thereof, or otherwise. 

' BELL. MARSHALL, RICE, & 
CARMODY, 

Rv P. H. MARSHALL, 

• * 

Attorneys for Plaintiff. 


Joinder of Issue. 
Filed February 29, 1928. 


* 




The defendant joins issue upon the Replication of the 
plaintiff heretofore filed herein. 

J. L. KRUPSAW, 
Attorney for Defendant. 

Memorandum. 

January 16, 1930.—Verdict for Plaintiff for $946.23. 
Supreme Court of the District of Columbia. 

Friday, January 24th, 1930. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 


* 


* 


Upon consideration of the motion for a new trial filed 
in this cause and heretofore submitted to the court, it is 
ordered that the same be, and it is hereby overruled and 
judgment on the verdict is ordered. 

Wherefore it is considered that plaintiff recover of the 
defendant herein, the sum of Nine Hundred Forty- 
14 six and 23/100 Dollars ($946.23), with interest from 
this date, together with costs of suit to be taxed by 
the clerk and have excution thereof. 

From the foregoing judgment the plaintiff by his at¬ 
torney of record,! in open court, notes an appeal to the 
Court of Appeals i; whereupon, the maximum of an under¬ 
taking for costs is hereby fixed in the sum of One Hundred 
Dollars. 


WILMER D. ZIRKLE VS. ADELAIDE H. DALY. 


13 


Memoranda. 

February 10, 1930.—Undertaking on Appeal ($i00) ap¬ 
proved and bled. 

Proposed Bill of Exceptions filed. 

Plaintiff's Assignment of Errors. 

Filed February 10, 1930. 

# ^ ^ # 


1. The Court committed error in charging the jury that, 
in the event thev found the transaction between olaintiff 

• ■ - L 

and defendant to have been a loan, rather than the sale and 
purchase of a note, plaintiff forfeited to defendant a sum 
of money, to be deducted from the amount due for princi¬ 
pal, equal to one-fourth of tlie principal sum, as provided 
in the Act of Congress approved February 4, 1913, en¬ 
titled “An Act to regulate the business of loaning money 
on security of any kind by persons, firms and corpora¬ 
tions other than national banks, licensed bankers, trust 
companies, savings banks, building and loan associations, 
and real estate brokers in the District of Columbia.” 

2. The Court committed error in ruling, over objection 


and exception of counsel for plaintiff, that 


15 event the jury found the transaction bet weep plain 


in the 


tiff and defendant to have been a loan, rath| 


er than 


the sale and purchase of a note, plaintiff forfeited to de¬ 


fendant a sum of money, to be deducted from the 
due for principal, equal to one-fourth of the princi}: 


amount 
al sum, 


as provided in the Act of Congress approved February 4, 


1913, entitled “An Act to regulate the business of 
money on security of any kind by persons, firms aj 
porations other than national banks, licensed banker 
companies, savings banks, building and loan associations, 
and real estate brokers in the District of Columbia.” 


P. H. MARSHALL, 
Attorney for Plaintiff. 


loaning 
nd cor- 
s, trust 


Plaintiff's Designation of Record. 
Filed February 10, 1930. 
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The Clerk of the Court will please prepare Transcript 
of Record on appeal in the above entitled case and include 
therein copies of the following: 

1. Declaration liled herein. 

2. Plea of defendant. 

3. Plaintiff's replication. 

4. Joinder of issue. 

5. Memorandum 1 of verdict of jury, judgment entered 
thereon, and noting of appeal in open court. 

6. Memorandum'of living and giving of undertaking for 
costs on appeal. 

7. Assignment of errors. 
lf> 8. Bill of exceptions. 

9. This designation. 

* 1 P. H. MARSHALL, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Wednesday, March 12th, 1930. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 


* 


5 * 


Comes now the plaintiff by his attorney of record P. H. 
Marshall, Esqr. and tenders to the Court the Bill of Ex¬ 
ceptions herein and advises the court that he was prepared 
to submit the same on March 10, 1930, pursuant to notice 
heretofore duly given, but because of adjournment of the 
courts to this 12th day of March, was unable to do so and 
moves that the same be treated as submitted nunc pro tunc, 
which is herebv accordingly done. 

Whereupon, the court having this day signed the Bill of 
Exceptions, as of the time of the noting thereof at the 
trial now hereby orders the same made of record nunc 
pro tunc. 

17 Supreme Court of the District of Columbia. 

Ignited States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 to 16, both inclusive, to bq a true 
and correct transcript of the record, according t(j> direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 74574 at Law, wherein jWilmer 
D. Zirkle is Plaintiff and Adelaide H. Daly otherwise 
known as Adelaide H. Cook, is Defendant, as the slime re¬ 
mains upon the files and of record in said Court. 

In testimony whereof 1 hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 21st day of May, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

18 In the Supreme Court of the District of Columbia. 

At Law. 

IN o. i 45 / 4. 

Wilmer D. Zirkle, Plaintiff, 
vs. 

Adelaide H. Daly, Otherwise Known as Adelaide T^. Cook, 

Defendant. 

Plaintiff’s Bill of Exceptions. 

i 

Be it remembered that at the trial of this case before Mr. 
Justice Bailey and a jury on, to wit, the 15th aijd 16th 
days of January, 1930, the following proceeding!? were 
had: 

Plaintiff introduced testimony tending to prove that he 
is a lawyer, and resides in the City of New York, and oc¬ 
casionally makes investments in the purchase of 
trust notes secured upon real estate located in the 
Washington, District of Columbia; that on or about Octo¬ 
ber 26, 1926, plaintiff, through his agent in Washington, 
one Walter H. Robinson, purchased the promissory note 
described in the declaration filed herein, secured bv! second 
deed of trust on Lot 162, Square 551, in the District of 
Columbia, from one N. E. Ryon, a realty-investment ibroker 


second 
ity of 
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carrying on business in the District ot* Columbia, at a dis- 
count of twenty-five per cent, and paid therefor the sum 
of Two thousand, six hundred twenty-five ($2,625.00) Dol¬ 
lars by check, through a local title insurance company, and 
thereafter received said note in New York, through the 
mail, on or about November 10, 1926; that plaintiff made 
no loan in the transaction aforesaid, but purchased said 
uromissorv note at the discount mentioned; that said N. E. 

A » • 

Kyon, broker, charged a commission of five per cent for 
selling the note aforesaid, which commission was paid out 
of the sum of Two thousand, six hundred twenty-five 
($2,625.00) Dollars paid by plaintiff for said note. That 
on, to wit, September 10, 1927, there remained due and 
unpaid upon the principal of the promissory note 
19 aforesaid the sum of Three thousand one hundred 


fifty-eight and 21/100 ($3,158.21) Dollars, and upon 
said date default was made in the payment of said note, 
and no further or other payments were made thereafter, 
whereupon the real estate aforesaid was advertised and 
sold at public auction by the trustees named in the second 
deed of trust securing the payment of said promissory 
note, in accordance with the terms of said deed of trust, 
and said real estate was sold at the auction sale aforesaid, 
subject to a first deed of trust thereon, for the sum of Seven 
hundred ($700.00) Dollars, and the net proceeds of said 
auction sale, which amounted to Four hundred seventy- 
seven and 52/100 ($477.52) Dollars, were credited to over¬ 
due interest and upon the principal of the note aforesaid, 
leaving due thereon the sum of Two thousand, seven hun¬ 
dred twenty-five and 39/100 ($2,725.39) Dollars, no part 
whereof had been paid. And thereupon plaintiff rested. 

Whereupon defendant, to maintain the issues upon her 
part joined, offered evidence tending to prove that the 
transaction aforesaid between plaintiff and defendant was, 
in fact, a loan of money by plaintiff to defendant, the 
amount actually received by defendant having been the sum 
of Two thousand four hundred fifty ($2,450.00) Dollars; 
that the payee of said promissory note was a straw person, 
without any real interest in the transaction, which was 
known to plaintiff, who also knew that he was making a 
loan to defendant and was not purchasing the promissory 
note aforesaid, and that the transaction was handled in 
the manner aforesaid at the instance of the plaintiff and 
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in an effort to conceal its real nature. And thereupon de¬ 
fendant rested. 

Whereupon the Court instructed the jury that the bur¬ 
den of proof as to usury was upon the defendant to sustain 
her defense by a fair preponderance of the evidence; that 
if the jury found from the evidence that the transaction 
between plaintiff and defendant was, in fact, the purchase 
by plaintiff of the promissory note aforesaid, then plaintiff 
was entitled to a verdict for the amount claimed by him in 
his declaration, but that if the jury found from lie evi¬ 
dence that said transaction was a loan of money by plaintiff 
to defendant, then such loan was usurious, and 
20 plaintiff was not entitled to any interest; that he was 
entitled to recover any balance remaining* unpaid of 
the aforesaid sum of Two thousand six hundred twenty- 
five ($2,625.00) Dollars, after crediting* upon said sum all 
payments received by plaintiff, whether said payments 
were made on account of interest or on account of princi¬ 
pal; and if the jury should find the transaction between 
plaintiff and defendant to have been a loan and not a sale 
and purchase of the promissory note aforesaid, that they 
should also deduct from the aforesaid sum of Two thou¬ 
sand six hundred twenty-five ($2,625.00) Dollars a sum 
equal to one-fourth thereof, which plaintiff forfeited to 
defendant under the provisions of the Act of Congress ap¬ 
proved February 4, 1913, entitled 44 An Act to regulate the 
business of loaning money on security of any kind jby per¬ 


sons, firms and corporations other than national 


banks 


licensed bankers, trust companies, savings banks, building 
and loan associations, and real estate brokers In the Dis¬ 
trict of Columbia.’’ j 

Plaintiff, by his counsel, objected to the aforesaid! charge 
of the Court, in so far as the same directed the jurff to de¬ 
duct one-fourth of the principal sum in accordance with the 
provisions of the Act aforesaid, in the event the jury found 
the transaction between plaintiff and defendant to have 
been a loan, upon the ground that the Act of Congress 
aforesaid has no application to the transaction between 
plaintiff and defendant, but is intended merely 7 to regulate 
the business of making small loans upon security, iff which 
business plaintiff was not engaged, and counsel for plain¬ 
tiff moved the Court to modify his charge in accordance 
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with said objectioit, but the Court declined so to do, and 
overruled said objection, to which ruling* counsel for plain¬ 
tiff was allowed an exception, and also to said portion of 
the charge. 

Tlie foregoing isi the substance of all the testimony and 
proceedings in this case pertinent or material to the ex¬ 
ceptions hereby presented, which exceptions were duly 
noted and allowed before the jury retired to consider of its 
verdict, and because the matters and things hereinbefore 
set forth are not matters of record, and in order that the 
same may be matters of record and that plaintiff may have 
this case reviewed on appeal, plaintiff, by his attorney, 
moves the Court to sign and seal this his bill of ex- 
21 ceptions, to have the same force and effect as if each 
and every of said exceptions had been separately 
and severally signed and sealed, which motion is granted; 
and plaintiff tenders this his bill of exceptions, and re¬ 
quests the Court to sign and seal the same according to 
the statute in such case made and provided, which is ac- 
cordinglv done, now for then, this 12th dav of March, 1930. 

JENNINGS BAILEY, [seal.] 

Justice. 

To J. L. Krupsaw, Esq., 

Attorney for Defendant : 

Please take notice that the foregoing bill of exceptions 
in the above entitled case will be submitted for settlement 
and approval to Air. Justice Bailey on the lOtli day of 
March, 1930, at 10 o’clock, A. M., or as soon thereafter as 
counsel can be heard. 

P. H. MARSHALL, 
Attorney for Plaintiff. 

Service of above notice, and copy of the bill of excep¬ 
tions aforesaid, acknowledged this 10th day of February, 
1930. 

J. L. KRUPSAW, 
Attorney for Defendant. 


[Endorsed:] Ill the Supreme Court, D. C. At law. No. 
74574. Wilmer D. Zirkle, Plaintiff, vs. Adelaide H. Daly, 
otherwise known as Adelaide H. Cook, Defendant. Plain¬ 
tiff’s bill of exceptions. Submitted to the Court nunc pro 
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tunc as of Mch. 10/30, and signed & made of recor 
12/30. M. 80, p. 314. Filed on behalf of Wilmer D. 
Plaintiff. P. H. Marshall, Lawyer, Smith Building, 
ington, D. C., Attorneys for Plaintiff. 


d Mch. 
iZirkle, 
!'Wash- 


Endorsed on cover: District of Columbia Supreme 
Court. No. 5222. Wilmer D. Zirkle, appellant, vs. Ade¬ 
laide H. Daly, otherwise known, &c. Court of Appeals, 
District of Columbia. Filed Mav 22, 1930. Henrv W. 
Hodges, Clerk. 
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